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STANDING COMMITTEE ON PROCEDURE AND PRIVILEGES 

Committee 

The President (Hon Kate Doust) in the chair. 

Fifty-seventh Report — “Legal Proceedings by the President — 
Further Authorisation by the Legislative Council” — Recommendation 1 — Adoption 

HON SIMON O’BRIEN — without notice: I move — 

That recommendation 1 be adopted and agreed to. 

The PRESIDENT: Members, I am not going to read the whole of recommendation 1. It is set out in the report 
and on the notice paper today. It is extremely lengthy. 

Recommendation 1 
The Committee recommends that the Legislative Council notes: 

A. That on 10 September 2019, the Clerk of the Legislative Council was served by the Corruption and Crime Commission with 
two notices to produce records or things, including documents and data retained by him. 

B. That the retention of those documents and data by the Clerk is the result of orders made by the Standing Committee on 
Procedure and Privileges pursuant to the authority provided by the Legislative Council on 12 June 2019. 

C. That, on 5 September 2019, the Legislative Council authorised the President to commence legal proceedings with respect to 
some or all of three notices to produce records or things, and one notice to produce information, issued by the CCC to the 
Director General of the Department of the Premier and Cabinet. 

D. That those legal proceedings will relate to the validity of some or all of the CCC notices to produce. 
E. That similar questions arise in respect to the validity of the CCC notices to produce served on the Clerk. 
F. That, to the extent that the CCC notices to produce are invalid, the CCC will not have a lawful right to the documents, data or 

information sought by those notices. 
And that the Legislative Council orders as follows: 
Resolution regarding the ‘arrangement’ 
1. That the proceedings described in Resolution 4(1) passed on 5 September 2019 may include the following, and proceedings may 

be commenced and pursued on behalf of the Legislative Council of Western Australia accordingly: 
(a) a challenge to the validity of the Commission’s actions in making and implementing an arrangement with the Director General, 

Department of Premier and Cabinet, concerning the searching of electronic records and the review of records by staff of 
the State Solicitor’s Office to purportedly determine whether any of the records were the subject of Parliamentary 
Privilege; and 

(b) any causes of action which in the opinion of solicitors and counsel are related or raise similar questions. 
Resolutions regarding the new notices and funding 
2. That proceedings may be commenced and pursued, in the Supreme Court of Western Australia, on behalf of the Legislative Council 

of Western Australia, challenging the validity of notices to produce records or things issued by the Corruption and Crime Commission 
to the Clerk of the Legislative Council on 10 September 2019, and of any future notices issued by the Commission that in the 
opinion of solicitors and counsel give rise to similar issues, and of the conduct of the Commission in issuing those notices. 

3. That the President of the Legislative Council of Western Australia be authorised to conduct such proceedings in that capacity on behalf 
of the Legislative Council of Western Australia and to do all such things reasonably necessary for, and incidental to, the commencement 
and pursuit of those proceedings, including to: 
(a) engage solicitors and counsel to represent the Legislative Council of Western Australia and to act upon their advice with 

respect to the proceedings in consultation with the Standing Committee on Procedure and Privileges; 
(b) if considered appropriate, engage separate solicitors and other service providers to search and review the records produced 

to the Commission in response to the above notices; 
(c) maintain the confidentiality and legal professional privilege attaching to communication relating to the proposed proceedings; 
(d) take direction from the Standing Committee on Procedure and Privileges with respect to the conduct of the proceedings 

and matters related to them; 
(e) report to the Legislative Council of Western Australia, periodically, and when requested, with respect to the proposed 

proceedings; and 
(f) to consult with the Deputy Clerk of the Legislative Council as the Accountable Authority of the Department of the 

Legislative Council to permit the authorisation of the expenditure of funds necessary and reasonable with respect to 
any proceedings. 

4. That the reference to ‘Clerk’ in Resolution 4 passed by the Legislative Council on 5 September 2019 is to be read as a reference to 
the ‘Deputy Clerk’, now being the Accountable Authority of the Department of the Legislative Council for the purposes of authorisation 
of expenditure of funds necessary and reasonable with respect to any proceedings. 
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5. Causes of action commenced in accordance with Resolution 4 passed on 5 September 2019 and the resolutions set out above, may 
be the subject of one proceeding, multiple separate proceedings, or otherwise, as advised by solicitors and counsel or as determined 
by the Court. 

Resolution regarding the Clerk 
6. That the Clerk is directed not to comply with the CCC notices to produce served on the Clerk on 10 September 2019 pending: 

(a) both the outcome of any proceedings and an assessment of parliamentary privilege by the Standing Committee on 
Procedure and Privileges with respect to those notices; or 

(b) further direction from the Standing Committee on Procedure and Privileges taking account of legal advice. 
 

Hon SIMON O’BRIEN: I draw members’ attention to the tabling statement given by Madam President yesterday 
that describes the circumstances surrounding the tabling of the fifty-seventh report of the Standing Committee on 
Procedure and Privileges, which is in itself a very brief report. In fact, the text of the recommendation is a bit 
longer than the actual text supporting the report, such is the nature of it. By way of brief explanation, this reflects 
and builds upon the previous report of the Standing Committee on Procedure and Privileges and the ensuing orders 
of the Legislative Council on 5 September 2019. In effect, it seeks to update the house on what has been done 
about implementing that order. It also advises of some matters that have now arisen, specifically on 10 September, 
that need to be attended to and can be done so most conveniently by, in effect, folding much of the required action 
into the previous order given by the Legislative Council on 5 September 2019. The circumstances are listed in 
chapter 1 of the report. 
I now turn to the recommendation that is basically set out in two parts. Firstly, at serials A through to F, the report 
recommends that the Council note the developments that occurred, commencing on 10 September 2019, with the 
Clerk of the Legislative Council now being served by the Corruption and Crime Commission with two notices to 
produce records or things, including documents and data retained by him. Obviously, that matter needs to be 
brought to the attention of the house, and needs to be addressed. The Council is also invited to note other matters 
in relation to the retention of those documents and data by the Clerk as a result of the orders of the house. We 
remind the house at, serial D — 

That those legal proceedings will relate to the validity of some or all of the CCC notices to produce. 
That is, whether they be the ones initially dealt with in a previous report and the orders of 5 September, or the ones 
we are currently contemplating. 

We also invite the house to note, at serial E — 
That similar questions arise in respect to the validity of the CCC notices to produce served on the Clerk. 

Further, we invite the house to note, at serial F — 
That, to the extent that the CCC notices to produce are invalid, the CCC will not have a lawful right to 
the documents, data or information sought by those notices. 

After suitable inquiry, of course, that part of the recommendation is produced to the Legislative Council for noting, 
basically as matters of fact, to help inform the decisions that we now invite to flow from that. They relate to the 
six orders, also contained in this recommendation. Members will be forgiven, as I am sure they will contemplate 
this fifty-seventh report in light of the fifty-sixth report, for having a sense of deja vu. That is because the issues that 
continue are substantially the same. We are inviting the house to join with the Standing Committee on Procedure 
and Privileges in making the related orders before the house now, that raise similar questions to those that the 
house considered on the last occasion. Then, specifically, resolution 2, again in very similar wording to that which 
members saw on 5 September, orders — 

That proceedings may be commenced and pursued, in the Supreme Court of Western Australia, on behalf 
of the Legislative Council of Western Australia, challenging the validity of notices to produce records 
or things issued by the Corruption and Crime Commission to the Clerk of the Legislative Council on 
10 September 2019, and of any future notices issued by the Commission that in the opinion of solicitors 
and counsel give rise to similar issues, and of the conduct of the Commission in issuing those notices. 

I would hope that given the information provided by Madam President yesterday and the matter contained 
elsewhere in the report it would be self-evident why we need to fold those matters in with each other. That leads 
us to our third resolution, which authorises the conduct of such proceedings in similar terms to the order given on 
5 September, including engaging solicitors and counsel and so on to represent the Legislative Council; to obtain 
other specialist advice if and as required; importantly, at resolution 3(c), to maintain the confidentiality and legal 
professional privilege attaching to communication relating to these proposed proceedings; to take directions from the 
Standing Committee on Procedure and Privileges; to report to the house; and also to consult with the Deputy Clerk 
as the accountable authority of the Department of the Legislative Council. 



Extract from Hansard 
[COUNCIL — Wednesday, 25 September 2019] 

 p7322b-7327a 
Hon Simon O'Brien; Hon Sue Ellery 

 [3] 

The fourth resolution also flows from that. Again, this is a case of having to update, given what happened on 
10 September, with the service of notices on the Clerk himself. We have a statutory office of Deputy Clerk, and 
one of the duties of the Deputy Clerk is to step in to the Clerk’s shoes when the Clerk for some reason is unavailable; 
and, of course, that is what happens as a matter of course. Nonetheless, the committee feels that it is pertinent that 
the house should order that the references to the Clerk in the previous resolution may be read as references to the 
Deputy Clerk just as a belt-and-braces mechanism to ensure continuity. Order 5, again, is very familiar in its wording, 
and permits causes of action to be the subject of one proceeding or multiple separate proceedings, or otherwise as 
advised by solicitors and counsel, or as determined by the court. Finally, and most importantly I might add, we 
come to resolution 6, which reads — 

That the Clerk is directed not to comply with the CCC notices to produce served on the Clerk on 
10 September 2019 pending: 
(a) both the outcome of any proceedings and an assessment of parliamentary privilege by the 

Standing Committee on Procedure and Privileges with respect to those notices; or 
(b) further direction from the Standing Committee on Procedure and Privileges taking account of 

legal advice. 
The PRESIDENT: The question is that the motion be agreed. Hon Simon O’Brien. 
Hon SIMON O’BRIEN: It would seem to most that it would be clear that the matters to be adjudicated by the 
Supreme Court relating to the validity of notices that have been served and, in addition, an assessment of which 
documents may be released, having been deemed not to be covered by parliamentary privilege, would be matters 
that would clearly give the Clerk lawful excuse not to comply with the notices. However, it is important, we feel, 
that the Clerk receive the further assurance of the house itself that that is indeed the house’s view, and that he 
should conduct himself as I have indicated. 
Those, then, are the elements of the recommendations we now put forward for members’ consideration. I hope 
that the house will endorse them resoundingly. 
Hon SUE ELLERY: I rise to make some remarks about this matter and set out the government’s position. The 
government will not be supporting resolutions 1, 2 and 6, and will not be opposing resolutions 3, 4 and 5. I will 
set out the reasons for the government’s position, and I want to do that as quickly as I possibly can. 
In respect of recommendation 1, on 10 September 2019, the Corruption and Crime Commission served on the Clerk 
of the Legislative Council two notices to produce. Those notices in essence captured the same confidential email data 
and documents that had originally been sought from the director general of the Department of the Premier and 
Cabinet, as well as the laptop that had been seized by the Corruption and Crime Commission from the former 
member, Mr Phil Edman, and an external hard drive, but specifically excluded any material subject to parliamentary 
privilege. These documents came to be in the possession of the Clerk because, in the case of the email correspondence 
and documents, the director general was compelled to produce the documents to the committee by way of force of 
summons, and, in the case of the laptop, because the chamber had ordered it to be so produced. That was despite 
the inevitable effect that the commission would then no longer have access to vital evidence that it had obtained 
for the purposes of an investigation into potential serious misconduct or corruption on the part of former politicians. 
The Standing Committee on Procedure and Privileges advises in its fifty-seventh report that the legal and practical 
result of the issuance of those two notices upon the Clerk is that it is now necessary to update the Council’s order of 
5 September to reflect the change in circumstances—namely, that there are now additional notices to produce and 
that the Clerk will now likely be party to any proceedings challenging their validity. What is before us, though, is for 
all intents and purposes beyond an update. It proposes an entirely new authorisation for the Council to commence 
proceedings of a far broader and unfettered kind than was previously contemplated, and to commence proceedings 
of a kind that is not even within the contemplation of the committee or the Council at this stage. Of particular concern 
is paragraph (b) of resolution 1, which seeks to authorise commencement by the Legislative Council of any causes of 
action that in the opinion of solicitors and counsel are related or raise similar questions. The words “related” and 
“similar” are from the report. That is asking the chamber to agree now to provide an open-ended and unfettered 
authorisation of action and expenditure. It is impossible to have any specific idea—because the committee itself has 
told us—about what that might look like. The committee cannot currently provide an answer to the question of what 
that might look like, because it would seem that it is seeking to authorise proceedings which are not yet within its 
contemplation and which are yet to be identified and which legal representation suggests are related or raise similar 
questions. That, in the mind of the government, raises far more questions than it provides answers. On what basis 
will solicitors and counsel be asked to identify causes of action raising related or similar issues, and to what must 
they be related or similar? Against whom will the proceedings be commenced? Is it the Corruption and Crime 
Commission? Is it the state? Is it individual public servants? What are the prospects of success of any proceedings? 
I asked these same questions previously, and I am asking them again. The nature of the authorisation we are asked 
to agree to here is open-ended and unfettered. The language that is used means that the committee itself is saying 



Extract from Hansard 
[COUNCIL — Wednesday, 25 September 2019] 

 p7322b-7327a 
Hon Simon O'Brien; Hon Sue Ellery 

 [4] 

that it cannot give us any indication of the preciseness or the details of what those things must look like. The 
taxpayer will ultimately pick up the tab, on behalf of the government, for these as yet undefined proceedings. 
Although I note that the President in her remarks and the committee in its report have repeated that they do not 
seek to impede the investigation by the Corruption and Crime Commission, the effect will be that the investigation 
by the CCC will be impeded. It has already been impeded. We then have to ask: how will we determine that this 
authorisation is in the public interest? We do not know what those proceedings might be, what the cost might be, 
and what relief might be sought. Until we know that, the government is not in a position to agree to resolution 1. 
I turn now to the second issue from the government’s point of view. This is the nature of the order sought in resolution 
6 of recommendation 1. Resolution 6 is, in effect, an order that purports to direct the Clerk not to comply with any 
notice to produce issued by the Corruption and Crime Commission. It is the committee’s response to the two notices 
to produce that were served on the Clerk by the commission. Members will recall that it was the committee that 
recommended in the first place that the Legislative Council make an order—which it later advised the chamber it 
agreed was unlawful—preventing the director general from complying with notices to produce, only for the 
committee to concede later, in its fifty-sixth report, that that order was in fact unlawful and should be rescinded. In 
making that concession, the committee expressly stated that it had received advice from Mr Zelestis, QC, that confirms 
that the Legislative Council does not have the power to order persons, not being members of the Council, to not produce 
documents, although it can require a person not to produce those documents that are subject to parliamentary privilege. 
Therefore, despite that clear and unequivocal advice, it would seem that the committee is today asking the chamber 
again to make an order that will do precisely that, without any further additional material or explanation about how 
now we are able to do so, but previously we were not. On whose advice, I ask, has the committee determined that 
such an order would now be valid? I do not think it is unreasonable to expect in the circumstances that the committee 
must make at least some effort to explain how an order now, which looks very similar to the unlawful order it 
recommended in relation to Mr Foster, is actually valid and within the power of the Legislative Council. 
Government is concerned that the committee would recommend that such an order be made, first, because it is not 
clear how it is now lawful, when previously a similar order was not lawful, and because it will inevitably have the 
effect—although I note again that the President and committee members have said it is not their intention—of 
hindering the Corruption and Crime Commission in obtaining non-privileged documentation for the purposes of an 
investigation designed to uncover misconduct and corruption. It would be even more concerning if the chamber were 
to make such an order without first being satisfied that it is lawful to do so. I am advised that the Attorney General 
has today written to the chair of the committee about this matter and has sought confirmation that that resolution 
is indeed lawful. Madam President, I will table a copy of that letter. I thought I did not have a copy with me. I table 
a letter under the letterhead of the Attorney General; Minister for Commerce dated 25 September 2019, addressed 
to you, Madam President. 
[See paper 3146.] 

Hon SUE ELLERY: The third point I want to reiterate is the impact this is having on a significant and important 
investigation being undertaken by the Corruption and Crime Commission. I have spoken previously about the fact 
that the chamber was prepared to make an order requiring the commission to return a seized laptop, in circumstances 
in which the inevitable consequence was that the commission would be without vital evidentiary material. The 
orders recommended by the committee today will serve only to compound those issues. As I have said, the committee 
in its report has reiterated that it is not the intention of the committee or the Council to impede the commission’s 
investigation, but that is inevitably what the effect will be. 
The PRESIDENT: The question is that the motion be agreed to. 
Hon SUE ELLERY: The broad and unfettered authorisation to commence legal proceedings of an unspecified 
nature, and the recommended order preventing the Clerk from complying with any notice to produce, can only 
serve to further delay an investigation that has already been delayed. We must be careful to consider what that is 
saying to the people of Western Australia about the work of the Corruption and Crime Commission. What is it 
saying—that the commission should not be able to do its job, even if that means serious misconduct or corruption 
by members of Parliament can occur or continue unchecked? 
In light of those matters, the resolutions captured by recommendation 1 are premature. Resolution 1 should not 
be supported because it is unnecessary. Resolution 2 should not be supported because the chamber does not 
know what proceedings or causes of action it is being asked to support and, indeed, the committee tells us itself 
that it does not know. We are being asked to provide an open-ended and unfettered authority to act on our behalf. 
Resolution 6 should not be supported as it is precisely the type of order that the committee was previously advised 
was unlawful. 
Hon NICK GOIRAN: I rise to support the recommendation. The explanation provided by the Leader of the House 
is entirely inadequate. It is wrong to say that the authorisation that is being sought is open-ended and unfettered. 
The Leader of the House repeated multiple times in her contribution that it was open-ended and unfettered. How 
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can it be open-ended when the motion before us states clearly that it must be related or raise similar questions? 
That is not open-ended, by the very definition of “open-endedness”. The Leader of the House also says that it is 
unfettered. It is not unfettered because nothing can happen unless Madam President makes it happen. Unless the 
Leader of the House is now expressing a grave lack of confidence in the President of the Legislative Council, it is 
wrong to assert that it is unfettered. It is wrong to assert that in circumstances in which there is already an order of 
this chamber saying that there will be regular reports to this chamber. I note that that is further reiterated in the 
resolutions being provided here. It is wrong to suggest that this is open-ended and unfettered. I do not know who gave 
the Leader of the House that advice, but that individual needs to reconsider the information they have provided 
and, most probably, offer an apology. 
The other point I raise on the matters before the chamber is that if I have any concern about the wording of the 
motion, it is with respect to two issues. I draw to the attention of members order 1(b) regarding the “arrangement”. 
It states that any of the proceedings could include — 

any causes of action which in the opinion of solicitors and counsel are related or raise similar questions. 
It is the use of the phrase “in the opinion of solicitors and counsel” that I query. I note that same language is used 
in order 2 under “Resolutions regarding the new notices and funding”, which states — 

… any future notices issued by the Commission that in the opinion of solicitors and counsel give rise to 
similar issues … 

The query I have for members on that is that I would prefer that that was in the opinion of the President, because 
then I would know with confidence in whom I am entrusting the opinion, rather than unnamed solicitors and counsel. 
Of course, I have no issue whatsoever if the President wishes to obtain opinions from solicitors and counsel and 
I know that that would be prudent practice, but in my view it would be preferable if the decision on whether any 
causes of action relate or raise similar questions or give rise to similar issues is entrusted in the President rather 
than unnamed solicitors and counsel. 
The other query I raise is about order 4 under “Resolutions regarding the new notices and funding”. The insertion 
of the word “including” after the words “to be read as” would read better. That is, it would read — 

That the reference to ‘Clerk’ in Resolution 4 passed by the Legislative Council on 5 September 2019 is 
to be read as including a reference to the ‘Deputy Clerk’ … 

That is perhaps a mere clerical matter rather than anything of grave significance. With the exception of those 
remarks I support the principle of what is proposed by the Standing Committee on Procedure and Privileges. 
I encourage the committee to continue to pursue this matter because it has gone on for too long and it needs to be 
resolved by way of a decision by the Supreme Court so that we can have clarity on this issue once and for all. What 
I will not tolerate for one moment is the remarks by the Premier of Western Australia who continues to assert, 
even today—I had to respond to questions from the media on this matter—that the Legislative Council is somehow 
acting above the law. I remind members that those words articulated by the Premier are by the same individual 
who has governance responsibility for a situation that saw law students looking into the emails of former members 
of Parliament to determine whether parliamentary privilege was attached to them. I will not be lectured by a Premier 
who says things like that. With those remarks, I support the motion. 
Committee interrupted, pursuant to standing orders. 
[Continued on page 7337.] 

Sitting suspended from 4.16 to 4.30 pm 
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